Joint Board for the Enroliment of Actuaries

Department of the Treasury, the De-
partment of Labor, or to the Pension
Benefit Guaranty Corporation.

EFFECTIVE DATE NOTE: At 76 FR 17776, Mar.
31, 2011, §901.32 was amended by revising the
last sentence to read ‘“‘If any other person
has information of any such violation, he/she
may make a report thereof to the Executive
Director.”, effective May 2, 2011.

§901.33 Initiation of proceeding.

Whenever the Executive Director has
reason to believe that an enrolled actu-
ary has violated any provision of the
laws or regulations governing enroll-
ment, such individual may be rep-
rimanded or a proceeding may be initi-
ated for the suspension or termination
of such individual’s enrollment. A rep-
rimand as used in this paragraph is a
statement informing the enrolled actu-
ary that, in the opinion of the Execu-
tive Director, his/her conduct is in vio-
lation of the regulations and admon-
ishing the enrolled actuary that repeti-
tion of the conduct occasioning the
reprimand may result in the institu-
tion of a proceeding for the suspension
or termination of the actuary’s enroll-
ment. A proceeding for suspension or
termination of enrollment shall be ini-
tiated by a complaint naming the re-
spondent actuary, signed by the Execu-
tive Director and filed in the Executive
Director’s office. Except in cases where
the nature of the proceeding or the
public interest does not permit, a pro-
ceeding will not be initiated under this
section until the facts which may war-
rant such a proceeding have been called
to the attention of the actuary in writ-
ing and he/she has been given an oppor-
tunity to respond to the allegations of
misconduct.

§901.34 Conferences.

(a) In general. The Executive Director
may confer with an enrolled actuary
concerning allegations of his/her mis-
conduct whether or not a proceeding
for suspension or termination has been
initiated against him/her. If the con-
ference results in agreement as to cer-
tain facts or other matters in connec-
tion with such a proceeding, such
agreement may be entered in the
record at the request of the actuary or
the Executive Director.

§901.36

(b) Voluntary suspension or termination
of enrollment. An enrolled actuary, in
order to avoid the initiation or conclu-
sion of a suspension or termination
proceeding, may offer his/her consent
to suspension or termination of enroll-
ment or may offer his/her resignation.
The Executive Director may accept the
offered resignation or may suspend or
terminate enrollment in accordance
with the consent offered.

§901.35 Contents of complaint.

(a) Charges. A complaint initiating a
suspension or termination proceeding
shall describe the allegations which are
the basis for the proceeding, and fairly
inform the respondent of the charges
against him/her.

(b) Answer. In the complaint, or in a
separate paper attached to the com-
plaint, notice shall be given of the
place at, and time within which the re-
spondent shall file an answer, which
time shall not be less than 15 days from
the date of service of the complaint.
Notice shall be given that a decision by
default may be rendered against the re-
spondent if an answer is not filed as re-
quired.

§901.36 Service of
other papers.

(a) Complaint. The complaint or a
copy thereof may be served upon the
respondent by certified mail, or first-
class mail as hereinafter provided, by
delivering it to the respondent, or the
respondent’s attorney or agent of
record either in person or by leaving it
at the office or place of business of the
respondent, the attorney or agent, or
in any other manner which may have
been agreed to in writing by the re-
spondent. Where the service is by cer-
tified mail, the return post office re-
ceipt signed by or on behalf of the re-
spondent shall be proof of service. If
the certified matter is not claimed or
accepted by the respondent and is re-
turned undelivered, complete service
may be made upon the respondent by
mailing the complaint to him/her by
first-class mail, addressed to the re-
spondent at the last address known to
the Executive Director. If service is
made upon the respondent or his/her
attorney or agent in person or by leav-
ing the complaint at the office or place

complaint and

1177



§901.37

of business of the respondent, attorney,
or agent, the verified return by the per-
son making service, setting forth the
manner of service, shall be proof of
such service.

(b) Service of papers other than com-
plaint. Any paper other than the com-
plaint may be served upon the respond-
ent as provided in paragraph (a) of this
section or by mailing the paper by
first-class mail to the respondent at
the last address known to the Execu-
tive Director or by mailing the paper
by first-class mail to the respondent’s
attorney or agent. Such mailing shall
constitute complete service. Notices
may also be served upon the respond-
ent or his/her attorney or agent by
telegraph.

(c) Filing of papers. Whenever the fil-
ing of a paper is required or permitted
in connection with a suspension or ter-
mination proceeding, and the place of
filing is not specified by this subpart or
by rule or order of the Administrative
Law Judge, the paper shall be filed
with the Executive Director of the
Joint Board for the Enrollment of Ac-
tuaries, Treasury Department, Wash-
ington, D.C. 20220. All papers shall be
filed in duplicate.

§901.37 Answer.

(a) Filing. The respondent’s answer
shall be filed in writing within the
time specified in the complaint or no-
tice of initiation of the proceeding, un-
less, on application, the time is ex-
tended by the Executive Director or
the Administrative Law Judge. The an-
swer shall be filed in duplicate with the
Executive Director.

(b) Contents. The answer shall con-
tain a statement of facts which con-
stitute the grounds of defense and it
shall specifically admit or deny each
allegation set forth in the complaint,
except that the respondent shall not
deny a material allegation in the com-
plaint which he/she knows to be true,
or state that he/she is without suffi-
cient information to form a belief when
in fact the respondent possesses such
information. The respondent may also
state affirmatively special matters of
defense.

(c) Failure to deny or answer allega-
tions in the complaint. Every allegation
in the complaint which is not denied in
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the answer shall be deemed to be ad-
mitted and may be considered as prov-
en, and no further evidence in respect
of such allegation need be adduced at a
hearing. Failure to file an answer with-
in the time prescribed in the notice to
the respondent, except as the time for
answer is extended by the Executive
Director or the Administrative Law
Judge, shall constitute an admission of
the allegations of the complaint and a
waiver of hearing, and the Administra-
tive Law Judge may make a decision
by default, without a hearing or fur-
ther procedure.

§901.38 Supplemental charges.

If it appears to the Executive Direc-
tor that the respondent in his/her an-
swer falsely and in bad faith denies a
material allegation of fact in the com-
plaint or states that the respondent
has no knowledge sufficient to form a
belief when he/she in fact possesses
such knowledge, or if it appears that
the respondent has knowingly intro-
duced false testimony during pro-
ceedings for suspension or termination
of his/her enrollment, the Executive
Director may file supplemental charges
against the respondent. Such supple-
mental charges may be tried with
other charges in the case, provided the
respondent is given due notice thereof
and is afforded an opportunity to pre-
pare a defense thereto.

§901.39 Reply to answer.

No reply to the respondent’s answer
shall be required, but the Executive Di-
rector may file a reply at his/her dis-
cretion or at the request of the Admin-
istrative Law Judge.

§901.40 Proof; variance; amendment of
pleadings.

In the case of a variance between the
allegations in a pleading and the evi-
dence adduced in support of the plead-
ing, the Administrative Law Judge
may order or authorize amendment of
the pleading to conform to the evi-
dence, provided that the party who
would otherwise be prejudiced by the
amendment is given reasonable oppor-
tunity to meet the allegations of the
pleading as amended. The Administra-
tive Law Judge shall make findings on
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